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MARQUETTE LAW REVIEW
Weight of evidence to be given to blood tests excluding husband
as father of wife's child-In a suit by plaintiff wife for divorce, de-
fendant husband counterclaimed for divorce and also denied being the
father of plaintiff's child. Defendant had been inducted into the army
in February, 1953, and on his last two furloughs home, in the months
of October and December of 1953, did not have marital relations with
his wife because of the cool and indifferent conduct on the part of
plaintiff-wife. During the defendant's absence in the military service,
the plaintiff was associating with another man. On the weekend of
March 12, 1954, plaintiff made an unexpected trip to defendant-hus-
band's base in Texas. The couple spent one night in a hotel and had
relations. On the following day, before returning to Milwaukee, plain-
tiff informed defendant that she was getting a divorce. Plaintiff gave
birth to a child on November 21, 1954. After defendant's return from
the service two separate and distinct blood tests were conducted, with
samples being taken from the child, plaintiff, and defendant. The
doctors who conducted the two tests testified that it was impossible
for defendant-husband to be the father of the child as defendant was
excluded as a result of the blood tests. Held: Defendant-husband did
not overcome the presumption of legitimacy that exists when a child is
born to a couple in lawful wedlock. Also, results of blood tests show-
ing exclusion in paternity cases are admissible in evidence but the re-
sults of such tests are not conclusive evidence. Prochnow v. Proch-
now, 274 Wis. 491, 80 N.W.2d 278 (1957).
Sec. 328.39 (1) of the WISCONSIN STATUTES requires a party at-
tacking the legitimacy of a child born during lawful wedlock to prove
beyond a reasonable doubt that the husband is not the father of the
child. The presumption of legitimacy is one of the strongest known in
law, but it has been held to be rebuttable.1
Wisconsin allows the admission of blood tests into evidence when
the results of the tests show exclusion by Sec. 325.23 of the WISCONSIN
STATUTES. 2 By this statute Wisconsin merely allows the admission of
the results of blood tests showing exclusion and permits the trier of
fact to consider these results along with other evidence. In the past
decade a number of states have, by legislation and court decisions,
made the results of blood tests showing exclusion in paternity cases
I In re Aronson, 263 Wis. 604, 58 N.W.2d 553 (1952).
2 WIs. STATS. §325.23 (1955).
"Whenever it shall be relevant in a civil action to determine the parentage
or identity of any child, person or corpse the court, by order, may direct
any party to the action and the person involved in the controversy to sub-
mit to one or more blood tests, to be made by duly qualified physicians or
other duly qualified persons, under such restrictions and directions as the
court or judge shall deem proper. Whenever such test is ordered and
made the results thereof shall be receivable in evidence, but only in cases
where definite exclusion is established .... "
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conclusive upon the court or jury. Several states have adopted the
Uniform Act on Blood Tests To Determine Paternity3 which allows
the results of blood tests showing exclusion to be conclusive, and also
permits the tests to overcome the presumption of legitimacy. Recogni-
tion, by these courts and legislatures, of the accuracy and importance
of blood tests has brought about their acceptance of the results as
conclusive evidence.
The conflict between the presumption of legitimacy and the re-
sults of blood tests showing exclusion is clearly brought out in the
present case.4 Two separate blood tests showed the following:
Blood Grouping
Mother 0
Child 0
Husband AB
The doctors who conducted the tests testified that it was physically
impossible for the husband to be the father of the child as a parent
with AB blood cannot have a child with group 0 blood. Their testi-
mony is supported by countless authorities on the subject of blood
groupings, and there are no disputes concerning the veracity of such
tests within the field of medicine today. Blood group determination
is one of the most exact biological methods in existence.5 Reasons for
reliance on the accuracy of blood tests are that blood groups are sharp-
ly defined and all qualified observers will reach the same conclusion;
a person's blood remains unchanged throughout one's entire life, re-
gardless of age or illness; blood groups are inherited according to an
exact mechanism (Mendel's Law). A fundamental principle involved
in blood grouping is the fact that a group AB individual cannot give
rise to a group 0 child.6
"When either parent is AB, half of the gametes of that par-
ent must possess gene A and the other half gene B, so that a
child of such a union will have at least one A or B gene and
cannot belong to group 0. '7
It also may be noted that the experts who perform such tests do not
consider the results medical opinion, but rather, scientific fact."
It is obvious in paternity proceedings that the courts are reluctant
to place the stigma of illegitimacy on an innocent child. However,
the court's compassion for such child does not justify its determination
that an innocent man, alleged to be the father, is the father. The Wis-
3 UNIFORMi LAWs ANNOTATED, 9 Misc. Acts, 1956 Pocket Part, 20, 21.
4Prochnow v. Prochnow, 274 Wis. 491, 80 N.W.2d 278 (1957).
5 ANDRESEN, THE HUMAN BLOOD GROUPS 36.
6 GRADOWOHL, LEGAL MEDICINE 534 (1954); SCHATKIN, DIsPuTED PATERNITY
PROCEEDINGS (3rd ed. 1953).
7GONZALES, VANCE, HELPERN, LEGAL MEDICINE AND TOXOLOGY 407.
8 GRADowoHL, LEGAL MEDICINE 576 (1954).
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consin Court is denying the discoveries of science in refusing to give
the same weight to results of blood tests that experts in the field of
blood testing give to them. The blood grouping test used in paternity
proceedings is the same one used in thousands of hospitals every day
as an aid in performing transfusions, and is also the test by which
every individual is grouped when he enters the armed forces. For
courts to disregard the decisiveness of these scientific facts and allow
a complainant's self-serving statement to overthrow years of research,
which is accepted as reliable fact by the experts in the field, leads
one to believe that the Wisconsin Court will find a husband to be the
father of his wife's child if he had access at a certain date to which
the birth of the child could be attributed. It is doubtful if the presump-
tion of legitimacy should be construed to be that strong, but if defend-
ant-husband could not overcome the presumption and prove beyond
a reasonable doubt that he was not the father of the child by showing
the results of two blood tests that excluded him, coupled with the
plaintiff-wife's disloyal conduct in his absence, then it is difficult to
reach a different conclusion.
A definite trend has been established in the past few years where-
by the legislatures and courts have placed their complete reliance on
blood tests showing exclusions and the authorities are numerous to
the conclusiveness of the tests.9
Hesitancy on the part of the Wisconsin Court to give recognition
to the progress of science in the area of blood tests necessitates proper
legislation on the matter. A law similar to the Uniform Act On Blood
Tests10 would seem adequate.
The following quotation presents a realistic approach to the prob-
lem of reception into evidence of the results of blood tests showing
exclusion and making such exclusion conclusive:
"The value of blood tests as a wholesome aid in the quest
for truth in the administration of justice in these matters can-
not be gainsaid in this day. Their reliability as an indication of
the truth has been fully establshed. The substantial weight of
medical and legal authority attests their accuracy, not to prove
paternity, and not always to disprove it, but they can disprove
it conclusively in a great many cases provided they are adminis-
tered by specially qualified experts. Blood tests can now dis-
prove paternity in over one-half of the paternity cases involv-
ing innocent men. It is plain we should hold, as we do, that this
unanimity of respected authorities justifies our taking judicial
notice of the general recognition of the accuracy and value of
the tests when properly performed by persons skilled in giving
946 A.L.R. 2d 1028, Civil Court of Milw. Cty, XR-7559 (1956); Jordan v.
Mace, 144 Me. 351, 69 A.2d 670 (1949) ; Saks v. Saks, 189 Misc. 667, 71
N.Y.S.2d 797 (1947).
10 Supra, note 3.
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them. The law does not hesitate to adopt scientific aids to the
discovery of truth which have achieved such recognition.""
PAUL LUCKE
" Cortese v. Cortese, 10 N.J. Super. 152, 76 A.2d 717 (1950).
1957]

